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COBB, PRESIDING JUSTICE, FOR THE COURT:

1.  Atissueinthis caseis whether Condere Corporation (Condere) was properly found ligble for
mdidoudy prosscuting Jarry Moon, Sylvia Moon (hereingfter collectively “the Moons’), and Thomas
Young (Young). Condere sued the Moons and Young in federd court for defametory remarks mede

regarding Conderé sbusness The federd court dismissed the suit, finding that Condere was a vortex

public figure and had not proved the Moons and/or Y oung knew their datements were fase.



2.  Theredfter, the Moons and Y oung sued Condere in Adams County Circuit Court for mdicious
prasecution, abuseof process, andintentiond infliction of emotiond distress. Conderemoved for summery
judgment, which the trid court granted. On gpped, this Court reversed and remanded the summary
judgment asto the plaintiffs maicious prosscution daims and afirmed summary judgment on the abuse
of processdams. Moon v. Condere Corp., 690 So.2d 1191 (Miss. 1997) (Moon 1).
13.  Fdlowingtrid, ajury found for the plaintiffs on their mdidous prosscution dams and avarded
$250,000 in compensatory damages and $100,000 in punitive dameges to eech plaintiff. Thetrid judge
awarded an additiond $25,000 in fees and codts to each plaintiff.
4. Aggrieved by thetrid court’ sjudgment, Condere gopeds, assigning thefallowing erors thetrid
court’s (1) refusd to admit the federd court’s opinion into evidence and (2) dlowing tesimony regarding
Moon'sunemployment; aswel as(3) the prgudicid dogng argument of plantiffs atorney; (4) thejury’s
vedict being againg theweght of theevidence (5) thetrid court’ sfalureto remit damagesfor emotiond
digressand (6) animproper punitive damagesingruction. Based ontherecord beforeus wereverseand
render in Condere sfavor because the dement of mdice, necessary to find malicious prosecution, wasnot
proven. (Given this digpogtion, we need not address the other issues)

FACTS
%. Inthesummer of 1936, it was announced that Armstrong Tire Company would doseitsNatchez
plant. Condere, aDdaware corporation organized by former management employessof Armsrong Tire,
purchased the Natchez plant effective March 17, 1989, and began manufacturing tires under the name of
Hadity Tire Manufacturing Company (Fddity), adivison of Condere. When FHddity began operations,
it hired some of theformer Armsrong employees whilenat hiring others. Jarry Moon and Thomas'Y oung
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were among the employees who were nat rehired.

6.  Condere goplied for aten-year tax exempt satus. One requirement for the exemption was thet
the goplicant had to be a"new business' in Missssppi. On duly 5, 1988, a a hearing convened for the
purpose of cond dering Conderesrequest, Jarry and SylviaM oon gppeared and made Satementsdleging,

inter dia, that Condere was not a new business. These gatements were broadcast by KNOE-TV

(Channd 8) in Monroe, Louidana, and seen by viewersin Missssippi.

7. OnJduly 14, 1988, acting on behdf of Condere, Scott Kern wrate the Moonsinforming them thet
thar datements were fase and asked that they make retractions. Kern was told to contact the Moons

atorney William Guy. On August 17, 1988, Kern wrote Guy explaining the corporate sructure of
Condere and requested that the Moons retract their datements. He dso stated that “[i]f acorrection has
not been publidy mede by next Thursday, Augugt 25, 1988, | will ingruct our counsd to file quit in the
Federd Didrict Court in Vicksourg the fallowing day.” No retraction was mede, and Condere filed a
dander suit againg the Moons on August 26, 1988.

8.  About four monthslater, Thomas Y oung sent aletter to the editor of alocd Natichez newspaper
which induded the dlegations that Condere was 4ill linked to Armatrong and added thet “FHddlity Tire
Company has acogpted federal money to ‘train’ men to do jobsthey have had for yeard” On November
18, 1988, Kern wrote a letter to Y oung demanding aretraction. 'Y oung issued no such retraction, and

Conderefiled suit for defamation on December 1, 1988inthe United States Didrict Court for the Southern
Didrict of Missssppi, Western Divison.

9.  OnOctober 11, 1989, the federd didtrict court found that Condere Corporation was a vortex

public figure. The court further held thet Condere hed failed to provethat the Moonsor Y oung "knew thet
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ther datementswerefdse or entertained any doubt asto their truth whatsoever.” Additiondly, the court
dtated that "the record is devoid of any evidence of actud injury suffered by Condere™ The case was
dismissad on asummary judgment mation filed by the defendants
110. OnAugus 25, 1989, and November 29, 1989, repectively, the Moons and Y oung filed suits
agang Condere in the Adams County Circuit Court, for mdicious prosecution, abuse of process, and
intentiond infliction of emationdl disress The sitswere later consolidated. The drcuit court found thet
Condere did have probable cause based on the fact that the United States Digrict Court found dements
of adefamation action. The dircuit court dso held thet therewas no basisfor the plantiffs damsof abuse
of processand intentiond infliction of emationd didress From thisruling, the Moonsand Thomas Y oung
gopeded to this Court.
11. On March 28, 1997, this Court reversed and remanded the summary judgment on plaintiffs
maidous prosscution damsand affirmed summeary judgment on plaintiffs abuseof processdaims. Moon
I, 690 S0.2d 1191 (Miss 1997). Following atrid on March 22-23, 2001, ajury found for plaintiffson
thar malicious prosecution daims and awarded $250,000 in compensatory dameages and $100,000 in
punitive dameges to each of the three plaintiffs. On May 2, 2001, the circuit court entered judgment on
thejury verdict. On May 10, 2001, Condere filed an Alternative Mation for Judgment Notwithstanding
the Verdict or for aNew Trid or to Alter or Amend Judgment or for Remittitur. On Augugt 1, 2001, the
court denied Condere spogt-trid mation and entered an amended judgment which a so avarded $25,000
in fees and cogtsto eech plaintiff.

STANDARD OF REVIEW
112.  Inreviewingatrid court' sdenid of amotion for judgment notwithstanding the verdict under Miss
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R. Civ. P. 50 (b), this Court:

must look &t dl of the evidence-not just that which supports the Appellees case-inthe
lignt mogt favorableto Appdlees, [theMoonsand Y oung]. Thecredibleevidencetending
to support the Appellees case must beteken astrue. Appdlessmust be given the benefit
of dl favorabdle inferences that may reasonably be drawn from the evidence. Evidence
favoradle to the Appdlants mugt be disregarded if it is contradicted or its credibility is
othewise cdled into question. If the facts and inferences, so consdered, point O
ovewhdmingly in favor of the Appdlants that ressonable persons could not havearrived
a acontrary verdict, we mug reverse. On the other hand, if thereis substantia evidence
supporting theverdict, thet is, evidence of such qudity and weght thet reesonable and fair-
minded menintheexerdsedf impartid judgment might reach different condusons thejury
verdict and the judgment entered thereon must be dlowed to $and, and we, accordingly,
have no authority to interfere

These principles have been dated in casestoo numerousto dte. We have enforced them

in malicious prosecution cases the same as in any other context where an gppdlant

chdlengesajury verdictin advil action.
Strong v. Nicholson, 580 S0.2d 1288, 1292 (Miss. 1991) (citations omitted). By the sametoken, this
Court may overturn ajury verdict if it isagaing the overwheming weight of theevidence, or if damagesare
excessve or inadequate becausedther thejury wasinfluenced by passion, preudiceor bias, soasto shock
the conscience. Junior Food Stores, Inc. v. Rice, 671 So.2d 67, 76 (Miss. 1996).

ANALYSS

113. Thedementsof thetort of mdicious prosscution are:

(1) Theinditution of aproceeding

(2) by, or a the indstence of the defendant

(3) thetermination of such proceedingsin the plantiff's favor

(4) mdicein indituting the proceedings

(5) want of probable cause for the proceedings



(6) the suffering of injury or damage as aresult of the prosecution.
McClinton v. Delta Pride Catfish, I nc., 792 So.2d 968, 973 (Miss 2001). All 9x of thesedements
must be proven by a preponderance of the evidence. Van v. Grand Casinos of Mississippi, Inc.,
724 So0.2d 889, 891 (Miss. 1998).
114.  Condere argues that the jury’s verdict was agang the weght of the evidence and supported by
insufficent evidence, Spedificaly assarting thet the Moons and Long “ presented no reason for the jury to
bdieve Conderelacked probable cause or acted mdicioudy whenfiling the underlying defamation action,”
ating McClinton and Robb v. United States Fid. & Guar. Co., 798 F.2d 788 (5th Cir. 1986).
115.  Thefird three dements necessary to prove mdicous prosscution werenot in disputeinthiscase
Condere filed a dvil suit againg the Moons dleging dander, and a ssparate it againg Thomas Y oung
dleging defamation. The United States Didtrict Court for the Southern Didrict of Missssppi found, inits
memorandumopinion and order, that Conderewasavortex publicfigureandits* adtivitieswerethe subject
of fair comment,” and dismissed both lawsuits with prgiudice on the Moons and Y oung's mations for
summay judgment.
116. InMoon I, 690 So.2d a 1196, this Court found that "afar minded jury might condudethat [the
defamationsuitswere] brought without probablecause™ In other words, summeary judgment wasimproper
because ajury question was presented on theissue of probable cause. After review of therecord, wefind
that thejury’sfinding in favor of the plaintiffs on the probable cause issue was nat againg the weight of the

evidence. The plantiffs produced the tesimony of Dennis Terwilliger, presdent of Condere, who mede

1 See Moon |, 690 So. 2d 1191, 1195-96 (Miss. 1997).
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the decison to file the defamation suits without any knowledge of the term vortex public figure, or the
consequences of itspossible gpplication. Under the drcumstancesthejury could find thet Conderedid not
have areasonable beief of agood chance of success, but that is nat the ultimeate issue.
17.  Thefalure to esablish the dement of mdice is what defeats the plaintiffs dams Asto that
eement, this Court has Sated:
Mélice does not refer to meen or evil intent, as alayman might ordinarily think. Rether,
maiceinthelan of maidous prosscution isaterm used in an atifidd and legd sense |t
connotes a prosecution indituted primarily for a purpose other then that of bringing an
offender tojudtice. Benjamin v. Hooper Electronic Supply Co., 568 So.2dat 1191;
Royal Qil Co., Inc. v. Wells, 500 So.2d at 444; Owens v. Kroger Co., 430 So.2d
a 847, Sate Life Insurance Co. of Indianapolisv. Hardy, 189 Miss. 266, 277,
195 So. 708, 713 (1940). Assuch, it refersto the defendant's objective, not hisatitude.
Mdice may beand usudly isshown by drcumdantid evidence: Thejury may infer mdice
fromthe facts of the case. Benjamin, 568 So.2d at 1191; Royal Oil, 500 So.2d a
444; Owens, 430 So.2d a 847. Mdice may be inferred as well from the fact that a
Oefendant may haveacted withrecklessdisregard for theplaintiff'srights. Benjamin, 568
So.2d at 1191
Strong v. Nicholson, 580 So.2d at 1293.
118. AlthoughinOwensv. Kroger Co, 430 So. 2d 843, 848 (Miss. 1983), this Court acknowledged
the generd ruletha mdiceisajury question, we d o dated that “[u]nlike probable cause, the quedtion of
mdiceis to be determined by the jury unless only one conclusion may reasonably be drawn
from the evidence.” (emphass added) (cting Brown v. Watkins, 213 Miss. 365, 56 So.2d 888
(1952)).
119. TheMoonsand Y oung argue that because Condere was not primearily interested in dameages, but

rather in aretraction of the satements mede by the Moons and Y oung, it acted with mdice, becausethe



only proper purpose of a defamatior? suit is damages  In other words, Condere should be punished
because its red intention was dearing its name ingead of finenddly dameging the Appdless. "The
gravamenaf actionfor libd is. . . degrading of reputation.” Forman v. Miss. Publishers Corp., 195
Miss 90, 14 S0.2d 344 (1943). Condere used availableavil law remediesto attempt to show thet others
were making false and damaging Satements againg it. Thisis nat an improper objective. See also
McClinton, 792 So.2d at 974 (shortagesin inventory was reasonable concern for any busnessand did
not amount to maice where it wias bads for investigation and prosecution of Appdlant).

120. Reviewing dl the evidencein thelight mogt favorable to the Moons and Y oung, aswe mugt on a
moation for INOV, we find thet reasonable persons could not have found that Condere acted with mdice
inthiscase. The drcuit court's judgment againgt Condereis reversed, and judgment is rendered in favor
of Condere.

CONCLUSION

f21.  1n 1988 the Moons and Y oungs st in motion a series of satements and acts which resulted in
gxteenyearsof litigation. ThisCourt, on adegply divided voteinMoon |, provided them the opportunity
to present ther case to the Adams County Circuit Court jury which returned a verdict in their favor.
Althoughthetria court denied Condere smoation for judgment notwithstanding theverdict, thisCourt, after

reviewing dl the evidence in the record regarding the question of mdice, determines that only one

2 The terms defamation, libel, and dander have been used somewhat loosdly and interchangeably
inthiscase gnceitsinception, athough that would not make adifferencein theresult which we reach today.
Defamation is defined as “[t]he act of harming the reputation of another by making afdse satement to a
third person.” Black’s Law Dictionary 427 (7thed. 1999). “Libe iswritten or visud defamation; dander
is ora or aura defamation. Robert D. Sack & Sandra S. Baron, Libel, Slander, and Related
Problems § 2.3, at 67 (2d e. 1994) Id. at 927.



condusion may reesonably be drawvn from the evidence. 1t isso overwhdmingly in favor of Conderethet
reasonable persons could not havearived a acontrary verdict. Thus, thejudgment of the Adams County
Circuit Court isreversed, and judgment is rendered in favor of the Condere Corporation.
122. REVERSED AND RENDERED.

SMITH, CJ., WALLER, PJ., CARLSON AND DICKINSON, JJ., CONCUR.

EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION.
DIAZ AND RANDOPH, JJ., NOT PARTICIPATING.



